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A /ORDER

PER H.S.SIDHU, JM:

1. The Assessee has filed these two appeals against the separate
impugned orders dated 01.11.2013 and 12.11.2013 respectively, passed
by the Learned Commissioner of Income (Appeals)-VI, Baroda for the
assessment years 2005-06 and 2006-07 respectively on the following

grounds year wise respectively.

2. The assessee raised following ground in ITA No.258/Ahd/2015

read as under:-

. The Ld. Commissioner of Income Tax (Appeals)-VI, Baroda has erred in
law and in facts in passing an ex-parte order dated 01.11.2013 without
affording reasonable opportunity of being heard and is, therefore,
prayed to be set aside.

2. The Ld. Commissioner of Income Tax (Appeals)-VI, Baroda has erred in
law and in facts in confirming the action of the Ld. A.O. in the reopening
of the assessment originally completed u/s.143(3) r.w.s. 153A. The Ld.
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3.

CIT(A) ought to have held that the reopening itself was unjustified and
illegal.

3. The Ld.CIT(A)-VI, Baroda has erred in law and in facts in confirming an
estimated addition of Rs.13,44,504/- made by applying a rate of profit
of 10% on total turnover. The addition made by the Ld. A.O., being
adhoc and having no basis, deserves to be deleted.

4, Your appellant craves the liberty to add, alter, amend or delete any or
all of the above ground(s) of appeal.”

The assessee raised following grounds in ITA No.259/Ahd/2015

read as under :-

4.

1. The Ld. Commissioner of Income Tax (Appeals)-VI, Baroda has erred in law and

in facts in passing an ex-parte order dated 12.11.2013 without affording
reasonable opportunity of being heard and is, therefore, prayed to be set
aside.

. The Ld. Commissioner of Income Tax (Appeals)-VI, Baroda has erred in law and

in facts in confirming the action of the Ld. A.O. in the reopening of the
assessment originally completed u/s.143(3) r.w.s. 153A. The Ld. CIT(A) ought to
have held that the reopening itself was unjustified and illegal.

. The Ld.CIT(A)-VI, Baroda has erred in law and in facts in confirming an estimated

addition of Rs.6,35,416/- made by applying a rate of profit of 10% on total
furnover. The addition made by the Ld. A.O., being adhoc and having no basis,
deserves to be deleted.

. Your appellant craves the liberty to add, alter, amend or delete any or all of

the above ground(s) of appeal.”

At the time hearing, the Learned Counsel for the assessee stated

that the Learned First Appellate Authority had decided the appeal against

the assessee without giving opportunity of hearing to the assessee. He

further stated that the addition in dispute is very small, it may decided

by this Bench, may not be set-aside to the Learned CIT(A). He, finally

stated that the Revenue Authority has estimated the rate of profit at 10%

on the total turnover which is on very higher side. He requested that

reasonable estimation be made and appeal of the assessee may be

disposed.
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5. The Learned Departmental Representative relied on the order
passed by the Revenue Authorities and did not raise any rejection on the
disposal of the appeal by the Tribunal by estimating the profit on the total

turnover.

6. We have gone through the order passed by the Assessing Officer
and Learned First Appellate Authority has not given reasonable
opportunity to the assessee and estimated net profit at 10% which is on
very higher side. The Learned First Appellate Authority had decided the
appeal of the assessee ex-parte without providing opportunity to the

assessee which is against the principle of natural justice.

7. Keeping in view of the facts and circumstances of the present case
as well as the smaller issue and older appeal, we are of the considered
view that it would be in the interest of justice if we decide in the appeal
where and reasonable estimated the net profit under the circumstances
of the case of assessee. Therefore in the interest of justice, we are of
the view that it would be in the interest of justice if we estimated the net
profit of the assessee @6% on the total turnover. The Assessing Officer
is directed to apply the rate of net profit of 6% on the total turnover. No
other point has been argued by the assessee.

8. In the result, appeal of the assessee is partly allowed.

ITA No.259/Ahd/2015 for A.Y. 2006-07 :

9.  Asregards to the issue involved in this appeal, the Learned Counsel
for the assessee mainly argued that the Revenue Authorities has estimated

addition of Rs.6,35,416/- made by applying the rate of profit of 10% of
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total turnover without any basis. He requested that whatever the
estimated by the Bench in ITA No.258/Ahd/2015 for A.Y.2005-06 may be

applied in this case also.

10. The Learned Departmental Representative has not raised any

serious rejection on the reasons of the assessee.

11. Keeping in view of the facts and circumstances of the present case
and the issue in dispute as well as the older appeal and smaller addition
for the reason mentioned in ITA No.258/Ahd/2015 in assessee’s own case
for assessment year 2005-06 in which we have estimated net profit of
6% on the total turnover of the assessee. We apply the same net profit
of 6% in this case also with a direction to the Assessing Officer to apply

6% net profit on the total turnover of the assessee.

12. In the result, appeal of the assessee is partly allowed.

13. In the result, both appeals of the Assessee for A.Y.2005-06 and

2006-07 are partly allowed.

14. The order pronounced in the open court on 02.05.2019.
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